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RECEIVED
BEFORE THE FEDERAL ELECTION COMMISSI&f MA:I-

KK 15 PH |:27 !i
In Hie Matter Of ) J

) MUR5910 I
Americans for Job Security ) |

I
SECOND SUPPLEMENTAL RESPONSE OF AMERICANS FOR JOB SECURITY j

TO THE COMPLAINT FILED BY PUBLIC CITIZEN, INC !

the ot^g^Miy 25, 2007 icipoiMe'f'AJS Brief rjindAe July 2, 2007

rsi supplemental response ("AJS Brief IF*) of our client, Americans for Job Security ("AJS" or I
to j
<M "Rgapnmknt*), «o the norifieariftn Ky Ae P«*fct«l TTjy^t^n r^ypim^M^ff (uTrw»nnUTiotiM) of « I

. . . . . . . 9 .Complaint filed against it by Public C*ti*fn in the above-referenced matter. ft*noc AJS filed its

original and supplemental responses in this matter, the Commission has issued new guidance

regarding permissible electioneering communications, and the federal courts have handed down

decisions that provide additional legal authority for the tactual and legal arguments f"ndc in AJS's

original and supplemental responses to the Complaint For me reasons set forth below and in the

original and supplemental responses, the Complaint is without merit and the Commission

find no reason to believe, dose the file, and take no further action. 3
o
•1

• -*
"0 i-' i£

'

AJS'iM^25,20(y7tetpoiuetDtfacO)iapldntcont«^ r-
Tbe ioslyiis trf nrh ritmtmlMMitHTn

demoDstntes that aooe of them coasdtuteeipfessadvoc^ Mono«et;fi»ctiie
•ct loiln n jiJS oust I sflo U, ftud n cipiiiHffl Dduw, none 01 ttc TOffi'iii***'*'*1***1*** oomotntc tte nitn'ivmii ctjntvucnt

Coouniisioii nsjohflom. AJS't July 2^ 2007 n^plemcntu cespooie cantuns ta uMjyus of OK Siipmnc
Cuuil • nolding ID JKJELU< wo it nicoipowted by ncficmicc.

Tn6 BBtH u!6 UMkC PISJC CUVCC ICttBC ttlftt

Thesecond
aaponeat ii s Coapliiat Pnbfic Otiicn d^
DCRSMIKt DC fCtBHICO tD SI TPC iKa,

* As statedai AJS's
*tt*r**HHmittm. fijed ttifipoiiic tift ffif fjtfy mipp*y dT*npliifit in MUR5o94u MiebyaicotpoiirtM by
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I. INTRODUCTION

AGAINST AJSPS LEGITIMATE ISSUE ADVOCACY ADVERTISEMENTS
BASED UPON RECENT COMMISSION ACTIONS.

Public Citizen's Hfffffitkyng that ATS's enBM™itiirf**om constitute ejipiess advocacy is

premised entirely on 11 GF.R. f I00.22(b). As stated in AJS Briefs I and n, this regulation suggests,

heUthttSl^
fr HlT^ Tifr. T<M> ^ PEC- ̂ M FJd 379. 392 (4A Cir.

In addttioa, Mveial fcdenl coutti

As stated in AJS Brief Ps factual discussion, each AJS communication listed in the :

Complaint contains a clear non-electoral qfl to action that urges the recipient or viewer to contact i

the referenced public leader to communicate his or her views on the issues discussed in the |

advertisement No AJS advertisement identifies a public leader as a candidate, refers to an election, j

j- ^^gf" qnyfrffit tft tnkp apy rift™"1 •**«™\ fy •• t̂ nnypTif«™ r^ntrikiittj to • campaign Therefore, ,

<-i the AJS communications do not constitute express advocacy even under the expanded definition of i

m !

^ express advocacy under 11 C.F.R. § 10022(b), which has been held unconstitutional Accordingly, j
I

*T di» OPT miMfr rernmtnfnAi onH A» CmnfrnrnMnn tniiff fin^t diaf frhafr thgfg i« nr> rgaaon to hgKeve ,
o
?* that a violation of die Act was committed in this tnatter, (usmiss me Complaint, and take no further |

action.

n.

flection or dcfrflf of a clearly idfn^^d federal rafl^Hfltr, a communication may still qualify as {
I

ok and with limited reference to |
i

• r^i^vtiakU pmwm •• «nmi«»alMhly nnamhigivMMily, MM! mggMtm nf only one I

bfimfyinddieCoimnis^ilira^ |
While \ra«uljr»dAJS'scc)iiummicttions under $ '

I
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The resurgence of die Commission's use of $ 100.22(b) in the 2004 527 MURs lies with the ]
i

Genend Counsel's Report #2 in MUR 5024R ("MUR 5024R OGC IT). In this report, the OGC j
i

argues that considering context when determining whether • communication constitutes express '
i

advocacy was coMritoriomHy pgnniaaihlff in light of the Supreme Courfa dicta in ftfcConneH and |
I

other pre-SQUXJl cases: |
!

Hie Commission "grniifd the ncfflffiliit fl llfitff 11*** when it I
jOT promulgated section 10022, adding a context element to both 1002(a) and 100.22(b).

,H See 60 Fed Reg. at 35295 June 6,1995). The Supreme Comt. hoo-mygr. hai been I
(N virtually gUent on the intetgccriftp of gatnte88adyjpcSjCV_and_con*|<jg*' noting only in '
w MCEL that isolated portions of a communicarion are not to be read Mp****1^ in i
^ determining whether a communication constituted express advocacy. 479 US. at !
«j 249-250. i

°* MUR 5024R OGC H at 8 (emphasis added). Hie OGC further assured the Commission that the '
(M X r ' I

use of "context" would not unreasonably expand the scope of the regulation. In fact, the OGC

opined that only a tiny faction of communications will be deemed regulable under § 100.22(b):

By its very terms, section 100.22(b) is a carefully tailored provision, and everything
that the Supreme Court stated in MrflfTiMldl about the nature and Ef"ft*riMM of I
Cjfcpress advocacy applies to section 100.22(b). jn££e£L^3SjQ£^ojnrjQynj£ajQoj|8_wJQ !

' *
appeal the daybcfoirc arjcley^**^ cririiiizinira candidatic*!! ftotBUtiQiiQP i

in iffftMi As long as the communication can be reasonably interpreted to call fee an |
action other than voting against a candidate — such as urging a candidate to change J
his or her position on an issue - the ads win not pass muster as express advocacy i
WHVr section 100.22(b). ,

i
H. at 9 (emphasis added). As demonstrated by the 2004 527 MURs, the OGC did not Emit the

scope of j 100.22(b) when pursuing respondents engaged in constitutionally protected issue

advocacy. However, in the wake of SBXU the OGC and Conmiiasion ace cabined by the First j

Amtmlmtn w j^^^ '
i
i

a genuine issue ad as express advocacy when such a chaMctmzation is not supported by a four- |
!

10022(b)mAJSBflefI.rochifislrwmitt
.mjij-jUMtSt-llji-m.1 -- --•— Aim H-j* • rvmrt Amrimlrmnm j il j_ii -• I"B>**t*>flimiliTllti T**8** •"• "•"•••• ffpirr pmnmmTmmm t+^f-i frtf^f

I
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comers analysis of the ad itself. See Norm C«m1in« ttffit to Life. Inf, *- T ̂ ^ 525 R3d 274,284

(4th Cir. 2008) fThis sort of id hoc, totality of the circumstances-based approach provides neither

fair warning to speakers that &**** speech will be regulated nor sufficient direction to regulators as to

what constitutes political speech."}.

Moreover, then-Vice Chairman David M. Mason's Statement of Reasons in MUR 5874

M supported this position by calling into question die constitutional validity of § 100.22(b).

IH Specifically, Vice Chairman Mason stated that thec{>en-endedrou^-i0d-tumbleof fitctorsof
(N
N1 contextual factors contained in § 100.22(b) run afoul of the Supreme Court's holding in WRTL: j

,-y Considerations such as timing, the intent of the speaker, the effect of the |
O enmrnnnfcytiio** other speech *™*̂  by the speaker, y«l ^'ffisrcnt sources to which i
0> the communication refers ate excluded contextual reference points. . . . Section j
^ 100.22(b) surfers from the exact type of constitutional frailties described by the Chief '

Justice because it endorses an inherently vague 'roug^-and-tumble of factors' i
approach in demarcating the line between regulated and unregulated speech.... As
the Court in Buddev. explained, and WRTL II reaffirmed, die line between regulable
express advocacy, or its functional equivalent, and issue advocacy must be protective
of issue advocacy, easily understood, and gjtve the benefit of doubt to speech.

MUR 5874 Mason Statement of Reasons at 3-4 ("MUR 5874 Mason SoR"). Hie Commission must

abandon its recent policy using § 100.22(b) as a basis for regulating and investigating organizations

such as AJS that sponsor legitimate issue advocacy advertisements. See I^kfe 525 F3rd at 284 ("By

carefully defining fexpress advocacy' and its 'functional equivalent'], the Court not only cabined the

legislature's regulatory power, but it also ensured that potential speakers would have clear notice as

to what communications could be regulated, ">g*wy ensuring that political expression would not be

chined"). AfXWtillgfr; 1*«* ̂ XrT mi** r^rnmtn^^ «tvl »Ji» rnmmi««ir»n mnafr find thai- nnne nf thg

AJS advertisements referenced in the Complaint constitute expenditures under the Act j

mat the ads sponsored by AJS discussing the pubHc policy positk
i

Treasurer Bob Casey and Senator Rick Santonin did not constitute express advocacy. SctShgyf v-
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in« < »n 528 F.3d 914 (D.C. Or. 2008). Specifically, the Court stated "Because

none of these ads ̂ nitiiinffd 'magic words' of express advocacy, all could have been coordinated

with candidate's under the Commission's [coordination] rule." & at 924. Accordingly, the OGC i

fallnmr *ti» r»nft»a

adVocacy.

<M III. EACHAJSADVER11SEMEOTUSTEDIN
2 A PERMISSIBLE ELECTIONEERING COMMUNICATION UNDER 11 CFR §
<M 114.15.
nn
^ In WKTI .̂ the United States Supreme Court upheld an as-applied challenge to the ban on

Q the use of corporate funds to finance electioneering cowpwAciitiong. See PEC v.
cr>

HLUfiUafi>» 127 S. Ct 2652 (2007). TTie Court held that only communications that are the

functional equivalent of express adVocacy are subject to the ban on corporate funds financing

electioneering communications. I& at 2670 & 2673. A rnmn>imi^itvin «

of express advocacy only if it "is susceptible of no reasonable interpretation other than an appeal to

vote for or against a specific candidate." Id. at 2667. On the other hand, a genuine issue ad, which

is not subject to the electioneering communication rules, lacks indicia of express adVocacy because it

does not mention an election, candidacy, political party or challenger, and the communication does

not take a position on a candidate's character, qualifications or fitness for office. Id.

In the wake of this decision, the Commission promulgated an exemption from the corporate

funding prohibitions set forth in 11 C.FJL § 114.2. Advertisements qualifying for the exemption

may be funded with corporate funds. Stt 11 CFJLJ 114.15; 72 Fed. Reg. 72903. IT* Commission

adopted a safe harbor provision with three prongs to 5J**»ii««ig whether a gflfpp|iwifcitffr?n qualifies

M • pprmiffiia. ^u '̂n^^^ig ̂ -r^it^nnu^rinn Corporations, induding nonprofit corporations

aiieh mm AJfi, MB pgrmitfe^ «m m A* tl+rtinnt+nn£ pnmtnnMe^rinnm tn

I
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•

against a deady identified federal candidate. 11 CFJL $ 114.15(a). A communication is permissible i
i

if it qualifies for the safe hatbor by: j
I

(1) Not mentioning any election, candidacy, political party, opposing candidate, or voting by j

the general public;
!

(2) Not *«lring £ position on the candidate's character, qualifications or fitness fox office; and

(3) Focusing either on a legislative, executive or judicial mrttef or issue, and Mfg*ng a !
Ml
Wi
^ candidate to take a particular position or action with respect to the matter or issue, or urging

r s i . . . . . . i
w fhg public to adopt a particular position y*MJ to contact the candidate with respect to the '
^ I
,_. matter or issue. .

e> !0& 1 1 CFJL §114.1 5 (b). A communication that satisfies the safe harfx>r provision demonstrates that ,
rsi i

it is susceptible of a reasonable interpretation other th«« as an appeal to vote for or against a frdf*nl j

candidate. Such communications are not the functional eqiitvalent of express advocacy and may be j

paid for with corporate funds.

Under 1 1 CFJL $ 1 14.15(c), if a communication does not qualify for the safe harbor

pmnri«ir>n| <» may mtiX\ qi tfftff a« « p^n^i^i'Vt^ rfaftfanvtring cfmiim?™^ '̂0" The Commission

factors Undet the balancing test (1) wb^frfT IJFft ffmnnin*™**™" mntmnm any inrtiria

of express advocacy; and (2) whether the communicatkn has cconau that would support a

determination that it has an interpretation other than as an appeal to vote for or against a clearly

identified Candidate. Ii *ft «" habnr^ th» r^mmimirarirtn KM an mf^rpf^Qfion ntfcgf than M an

nppf«l to vote for or against a federal nt^dkfatB die r-fMntntmirflrinn constitutes a permissible

electioneering cotmniintcatioii. 14 Any doubt regarding the pornissihiKiy of the commiinication

miift h^ «-»«/Otr»H in <Wn» of p^fmiffing A^ mm«i»tifc"ari»n ggg | 114.15(c)(3). The Only evidence

the Commission may consider in conducting the hai««""g test is the content of the communication
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I
ft\fi ]itp*tffcl background infiyflpMiop such as whether tfac *n^*¥Kihis.l "fl^f^ in t}\<f. mmmnnifcflfi«>p is '

a federal candidate or whctbct the advertisement describes a public policy issue. SfiC § 114.15(d). ,

Of particular note, the Commission specifically addressed the peoniasibilhy of legitimate ,

issue advocacy groups such as AJS to sponsor advertisements that discuss the public policy positions |

of candidates for federal office. First; the Commission opined in the Emanation and Justification

that the reference to an officeholder's or candidate's past voting record does not constitute taking a j
i

for offW 72 Fed. Reg. |

at 72904. Second, § 114.15 does not limit the subject matter of genuine issue ads to pending
^M

«T governmental issues. Id- Rather, a genuine issue ad need only address a governmental issue in an
O
01 effort to generate interest in the issue. U. (instead, the new rule coders ECs that focus on any

legislative, executive or judicial issue regardless of whether it is pending before one or more .

branches of government. This revision allows organizations to address, for example, issues that they {i
i

believe should be placed on the legislative, executive or judicial agenda m me ruture."). Finally, the

regulation specifically permits issue advocacy groups to discuss the public policy positions of

candidates who are not officeholders without the ad constituting an elect

that may not be paid for with corporate funds. Id. ("Finally, the Commission agrees with those
i

cofnmenters who pointed out mat issue advocacy groups may urge a candidate who is not a sitting j

officeholder to take a position on a legislative, executive or judicial issue, not because they want to

advocate the candidate's election or defeat; but because they want the candidate to commit to taking

action on a certain issue if the candidate is elected.*1). Accordingly, an objective, reasonable

application of the criteria established in § 114.15 must result in a determination that each AJS

adv m*f*>g>ffn*' referenced in *hg Complaint does not constitute rithg* the fimctiofinl eautvalent of

express advocacy nor express advocacy. Sfifilflkfc 525 F.3d at 285 fin the meantime, political

speakers would be left at sea, and, worse, subject to the prospect that the State's view of the
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acceptability of the speaker's point of view would i«Rnr*e* whether or not administrative

enforcement action wai initiated. Modiing in ^ftf^pfffl, WR.TL of any Pfat A

that we know of forces political speakers to incut these sorts of protracted o>sts to ascertain nothing

moredunthescc^eofthemostbaskrig^mademoratk

discussion of issues of unquestionable public importance.").

IV. CONCLUSION

For the reasons stated above and in ATS Briefs I and n, the OGC must recommend, and the

Commission must find, no reason to believe, dismiss the Complaint, and close the file on this

matter.

Respectfully submitted^

PATTONBOGGSLLP
2550 M Street, NW
Washington, DC 20037
P: (202) 457-6000
F: (202) 457-6315

August 15,2008
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